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  REPORT OF JOHN B. GALLEGOS REGARDING THE SIGNIFICANT 
ADVERSE IMPACTS OF THE PROPOSED NIMMO PARKWAY PHASE VII-B ON 
THE NATURAL RESOURCES AND WILDLIFE OF THE BACK BAY NATIONAL 

WILDLIFE REFUGE 

 

I. Introduction and Overview  
 
My name is John B. Gallegos, currently of Belmont, North Carolina.  I am a retired 

professional wildlife biologist with 40 years of experience working with the U.S. Fish & Wildlife 
Service’s (USFWS) Division of National Wildlife Refuges (NWRs).  During those 40 years, I 
served as a wildlife biologist in New York (2 yrs.), New Jersey (7 yrs.), Vermont (7 yrs.), and in 
Virginia at the Back Bay NWR (the “Refuge”) for 24 years (1991-2014) until my retirement. 
During my years of service at the Refuge, I was the Senior/Supervisory Wildlife Biologist.  My 
areas of expertise include managing wetland habitats to benefit migratory waterbirds and other 
priority migratory birds, monitoring waterbird (waterfowl, wading bird, marshbird and 
shorebird) populations, monitoring habitats and priority landbird species, monitoring and 
controlling invasive species, and assisting in habitat restoration projects. 

 
To carry out my responsibilities at the Refuge, I studied and came to understand how the 

Back Bay watershed and Back Bay function, along with the Refuge’s complex array of unique 
wetland habitats.  Prior to my retirement at the end of 2014, I actively participated in the 
drafting, preparation, and production of the 2010 Back Bay NWR Comprehensive Conservation 
Plan (“2010 Refuge Comprehensive Plan” or “2010 Refuge CCP”), and I was the principal 
author of the Refuge Marsh & Water Management Plan, the 2014 Refuge Habitat Management 
Plan (“2014 Refuge HMP”),1 the Refuge Fire Management Plan, and the Refuge Inventory Plan.  
Data and information set forth in both the 2010 Refuge Comprehensive Plan and the 2014 
Refuge HMP are referred to extensively herein. 

 
I am aware that the City of Virginia Beach (the “City”) is proposing to construct the so-

called “Nimmo Parkway Phase VII-B (“Proposed Parkway”) along a City-owned strip of land 
that cuts through one of the most sensitive areas of the Refuge.  The City land, which has served 
as a utility right-of-way (“ROW”) for several decades, traverses the western part of the Black 
Gut Natural Area (“BGNA”).2  The BGNA encompasses extensive, valuable wetlands, including 

 
1 The 2010 Refuge CCP is available at 
https://www.fws.gov/sites/default/files/documents/BACKBAYNWRFinalCCP9_2010.pdf.  The 
2014 Refuge HMP is available at https://ecos.fws.gov/ServCat/DownloadFile/163820. 
2 The Natural Resources Technical Report to the Draft Environmental Assessment for the 
Nimmo Parkway Phase VII-B refers to the “Black Gut Conservation Site.”  See Report at 22 & 
Figure 5-2.  Refuge documents, however, including the 2010 Refuge CCP and the 2014 Refuge 
HMP refer to this area as the Black Gut Natural Area, and this terminology is used throughout 
this report. 
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sensitive bald cypress and fresh-marsh habitats to the west, and the open waters of Black Gut to 
the east.   

 
This report is based on my professional expertise as a wildlife biologist and my 

longstanding familiarity with the Refuge.  In addition, I reviewed satellite imagery of the Refuge 
in September 2021, and visited the Refuge in December 2021 to ascertain current conditions 
within Refuge habitats adjacent to the City ROW.  Based on the updated imagery and site visit, 
the natural conditions within that part of the Refuge surrounding the ROW remain in the same 
relatively undisturbed state that existed prior to my retirement at the end of 2014.  

 
In my professional opinion, construction of the Proposed Parkway would have serious 

direct, secondary, and cumulative adverse impacts on Refuge resources, including the BGNA 
and Black Gut.  These impacts, discussed in Section III below, include, among others, loss and 
degradation of habitat; fragmentation of contiguous, intact woodland/forest habitat; loss of 
important wildlife corridors; disruption and  alteration of the area’s hydrology—with significant 
implications for the long-term health of the wetlands in the Refuge and the species that depend 
upon them; decreases in biodiversity; and negative impacts to State and federally threatened and 
endangered bat species likely present in the Refuge.   

 
I have reviewed the Draft Environmental Assessment for the Nimmo Parkway Phase VII-

B (“Draft EA”), the Natural Resources Technical Report to the Draft EA, and the Indirect and 
Cumulative Effects Technical Report to the Draft EA.  In my professional opinion, the 
discussion of the potential impacts on the Refuge in these documents is wholly inadequate.  
Because the impacts on the Refuge from the Proposed Parkway would be significant, an 
Environmental Impact Statement must be prepared that would thoroughly examine the direct, 
indirect, and cumulative effects on the Refuge and that would consider a range of reasonable 
alternatives.  These adverse impacts from the Proposed Parkway would also result in the 
substantial impairment of Refuge resources and undermine the USFWS conservation mission 
and the purposes for which the Back Bay NWR was established—as a refuge, breeding ground, 
and sanctuary for migratory birds and other wildlife.  Before turning to a discussion of the 
impacts on the Refuge from the Proposed Parkway (Section III), Section II below describes the 
unique ecosystem of the Refuge and the Back Bay watershed.  
 

II. The Diversity of Wildlife and Habitats Within the Refuge That Would Be Impacted 
by the Proposed Parkway Are Exceptionally Valuable. 

 

A. The Refuge’s Unique Habitats and Exceptional Biodiversity 
 

The Refuge consists of a diverse array of high-quality habitats that support a large 
concentration of rare species (2010 Refuge CCP at 3-26), making it “an extremely important area 
for biodiversity conservation in the mid-Atlantic region.” (Erdle et al., 2001, app. D).  As set 
forth in the 2014 Refuge HMP, the “Refuge’s unique location mid-way along the Atlantic Coast 
provides for a high diversity of plant and animal species; since southeastern Virginia and 
northeastern North Carolina sustain both northern and southern species at their geographic range 
limits.”  (2014 Refuge HMP §1.1 at 2).  “The oligohaline nature of the Back Bay Ecosystem has 
resulted in the unique establishment of freshwater, wetland communities,” (2010 Refuge CCP at 
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3-26) which, because of their proximity to the Atlantic Ocean, would normally consist of 
brackish to saltwater systems.  In addition, because biodiversity levels typically are higher in 
freshwater systems than brackish or saltwater ones, Back Bay’s biodiversity levels are unusually 
high for a coastal system. 

 
The 2014 Refuge HMP identifies several “priority habitats” in the Refuge (See 2014 

Refuge HMP, Table 3-3 2014, part of which is reproduced in Appendix II, Table III infra).  Of 
these habitat types, the following would likely be adversely impacted by the Proposed Parkway:    
Deciduous Wooded Wetland, Upland Mixed Woodland, and Maritime Upland Woodland. In 
brief, these habitats have the characteristics set forth below.  (For fuller descriptions, see infra 
Appendix I, Map #1 and Appendix II, Table I, excerpted from Figure 5-2 and Table 2-6 
respectively of the 2014 Refuge HMP).  Priority shrub and tree species within these habitats 
include those providing mast/food and cover/nesting areas that benefit resident and migrating 
wildlife.  Notably, the 2014 Refuge HMP indicates that the Proposed Nimmo Parkway (formerly 
referred to as “Ferrell Parkway”) poses a direct threat to three of these habitat types, namely:  
Deciduous Wooded Wetland, Maritime Upland Woodland, and Upland Mixed Woodland 
because the Proposed Parkway would bisect, fragment and degrade portions of each. 
 

Deciduous Wooded Wetland:  This habitat type consists of an estuarine fringe swamp 
forest with saturated soils along a riverine corridor (Ashville Bridge Creek). Priority tree 
and shrub species include: bald cypress (Taxodium distichum), water/swamp tupelo 
(Nyssa aquatica), sweetbay (Magnolia virginiana) and redbay (Persea borbonia).  The 
unique ecotone blend of edge habitats where the two habitats overlap provides high 
biodiversity levels. 

 
Upland Mixed Woodland:  This habitat includes a combination of well-drained pine-
hardwood and wet, hardwood forests with high water tables and depressions that hold 
water intermittently.  Priority tree and shrub species include: pond pine, sweetbay, black 
tupelo/gum, red bay, six oak species (Quercus spp.), and American hornbeam (Carpinus 
caroliniana).  As the ground elevation rises, the species compositions also change, 
creating unique ecotones. 
 
Maritime Upland Woodland:  This habitat type consists of drier, well-drained forests with 
sparse ground cover.  Live oak (Quercus virginiana), laurel oak (Quercus laurifolia), and 
devilwood (Osmanthus americanus) are priority species.  Live oak is a high priority for 
preservation because the Refuge represents the northern limit of its geographic range. 
 
The close juxtaposition and overlap of habitat types create unique “edge microhabitats,” 

which account for the greater complexity and diversity of plant and wildlife species.  One 
important example is the juxtaposition of bald cypress-black gum/tupelo-oak wetlands 
(collectively, “bald cypress swamp”) and freshwater marshes, because of the rareness of such 
habitat and of the plant and wildlife species.  As discussed more fully below in Section II. B, the 
eastern shoreline of Ashville Bridge Creek within the Refuge supports a significant stand of bald 
cypress wetlands—with associated standing water and freshwater marshes.  Eastward from the 
Creek, the bald cypress wetlands extend for approximately 600 feet and into the adjacent City-
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owned ROW.  Tables 3-1, at 51-52, and Table  3-2, at 53-57 of the 2014 Refuge HMP, identify 
the specific high priority bird and plant species and the habitats they occupy within the Refuge 
and adjacent City-owned ROW.3 

 
B.    The Black Gut Natural Area and Black Gut 
 
The BGNA consists of approximately 660 acres that encompass the open waters of Black 

Gut and its associated wetlands, as well as extensive wetlands further west and north of 
Sandbridge Road.   As depicted in the attached topographic map (see infra App. I, Map #2), the 
BGNA is situated north of Sandbridge Road and extends to just south of Lake Tecumseh and the 
Dam Neck Naval Base. From east to west, the BGNA extends from Ashville Bridge Creek to the 
east before ending near the northern part of the community of Sandbridge, Virginia. 

 
1.  Ecological Significance of Black Gut and BGNA Documented by Virginia 

Department of Conservation and Recreation  
 
The Virginia Department of Conservation and Recreation (“VADCR”), Natural Heritage 

Division, has long recognized the ecological significance of Black Gut and the BGNA.  In the 
early 1990s, VADCR, at the request of the City of Virginia Beach, conducted a natural resources 
inventory of parts of the Refuge and designated certain areas of the Refuge, including Black Gut, 
as “Natural Areas,” based on their intact and unique natural environment.  (2014 Refuge HMP at 
30 (citing Clampitt, et al., 1993)).4  (As noted above, VADCR now refers to the area as the Black 
Gut Conservation Site, as does the Draft EA.5) The VADCR inventory of the BGNA noted the 
presence of rare wetland habitats,6 as well as state-listed rare plants, rare insect species, and rare 

 
3 Appendix II of this report, Tables I and II, include excerpts from Table 3-1(“Priority Resources 
of Concern by Habitat for Back Bay NWR”) of the 2014 Refuge HMP at 51-52, and Table 3-2 
(“Refuge Habitat Types and Habitat Structure for Species Considered During the Process of 
Identifying Priority Resources of Concern”) of the 2014 Refuge HMP at 53-57. Appendix II to 
this report also includes excerpts from Table 2-6 of the 2014 Refuge HMP (“Back Bay NWR 
Habitat Types & Communities . . .with Acreage and Percent Cover Estimates”).  See 2014 
Refuge HMP at 23-24.  For purposes of this Report, the high priority habitat types and 
communities from Table 2-6 of the 2014 Refuge HMP, and the information from Table 3-2 of 
the HMP on the high priority bird species and the habitats they occupy included in Appendix II 
of this report, are highlighted in green. 
4 I am aware that the Virginia Natural Area Preserves Act defines “Natural Area.” in part as “any 
area of land, water, or both land and water, whether publicly or privately owned, that retains . . . 
its natural character . . .  or which is important in preserving rare or vanishing flora, fauna, native 
ecological systems, geological, natural historical, scenic or similar features of scientific or 
educational value benefiting the citizens of the Commonwealth.”  Va. Code § 10.1-209.   
5 The attached topographical map of the Black Gut Conservation Planning Area (see Appendix I, 
Map #3) reflects the same boundaries as the topographic map labeled the Black Gut Natural Area 
(see Appendix I, Map #2). 
6 VADCR identified two rare wetland habitat types: 1) Cattail - Spikerush Tall Freshwater, Semi-
Permanently Flooded Marsh; and 2) Spikerush Short Freshwater Semi-Permanently Flooded 
Marsh. (Clampitt et al., 1993). 
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bird species.7  (Clampitt, et al., 1993).  The USFWS acquired the BGNA as an addition to the 
Refuge during the late 1980s because of the area’s ecological significance. 

 
More recently, in 2017, VADCR’s Natural Heritage Program prepared a report known as 

the “Virginia Natural Landscape Assessment” (the “Assessment”) that assessed and identified 
large areas of natural lands across the Commonwealth having at least 100 acres of interior cover.  
VADCR referred to these lands as “Ecological Cores” and evaluated these areas on the basis of 
numerous ecological attributes. VADCR then ranked the areas according to five categories of 
“ecological integrity,” C1 through C5, with C1 (“Outstanding”) and C2 (“Very High”) being the 
two highest categories.  VADCR ranked the ecological integrity of the BGNA (i.e., Black Gut 
Conservation Site) as C2 – Very High, illustrating the importance of the BGNA to Virginia’s 
overall natural landscape. (VADCR’s color-coded map of the ecological core rankings across 
Virginia is included in Appendix II infra, Map #4).8  

 
Indeed, the Natural Resources Technical Report to the Draft EA also notes that the 

“Black Gut Conservation Site has a biodiversity significance ranking of B2 on a scale of B1-B5, 
with B1 being the most significant.”  Natural Resources Tech. Report at 22, Draft EA, app. C at 
122 of pdf)). Further, the Report also notes that “DCR Conservation Sites” represent areas 
worthy of protection because of the natural heritage resources and habitat they support.  Natural 
Resources Tech. Report at 21 (Draft EA, app. C at 121 of pdf).  BGNA’s unique natural habitats, 
rare species, and outstanding diversity are vital to the overall ecological integrity of the Back 
Bay NWR.  The integrity and value of these resources, however, are significantly at risk from the 
Proposed Parkway, as discussed below in Section III.  

 
2.  Rare Species and Habitats of BGNA  
 
As stated previously, the BGNA contains rare habitats, including bald cypress swamps 

mixed with freshwater marshes.  In particular, the eastern side of Ashville Bridge Creek supports 
a rare stand of bald cypress-black gum-oak wetlands, as well as small ponds where amphibians, 
reptiles, baitfish and submerged aquatic vegetation can be found during the warmer seasons.9  

 
7 The plant species identified consisted of the Carolina fimbristylis (Fimbristylis caroliniana), 
Long beach Seedbox (Ludwigia brevipes), and Viviparous spikerush (Eleocharis vivipara); the 
insect species identified were the narrow-winged damselfly (Enallagma durum), Saffron skipper 
(Poanes Aaroni Aaroni), and Stripe-winged baskettail (Epitheca costalis); and the rare bird 
species consisted of the king rail (Rallus elegans) and least bittern (Ixobrychus exilis) (Clampitt 
et al., 1993).   In 2000, VADCR’s Natural Heritage Division returned to the BGNA to document 
the presence (or absence) of rare plant and animal species, among other natural resources. The 
resulting report detailed then-current and historic sightings of rare species, including those noted 
previously (Walton, et al., 2001).   
8 The VADCR map is available at https://www.dcr.virginia.gov/natural-heritage/image/vanla-
2017-thmb.jpg.  For a fuller description of VADCR’s method and process for rankings, see 
https://www.dcr.virginia.gov/natural-heritage/vaconvisvnla. 
9 During my December 2021 visit to the Refuge, I noted that approximately 115 feet of the City 
ROW along the eastern side of Ashville Bridge Creek remain forested, with an estimated 37,500 
square feet consisting of bald cypress swamp.   



6 
 

Such habitats—and the associated plant and wildlife species—are quite rare, primarily because 
of the unique combination of bald cypress swamps and adjacent habitat ecotones.   

 
a. Neotropical Bird Species 

 
Bald cypress swamps, in particular, support the highest number of neotropical bird 

species of all forested habitat types in the eastern United States (DeGraaf & Rappole, 1995, 
Table 5 at 535-39).  Many of these bird species are experiencing consistent population declines 
(Rosenberg, et al., 2019).  Furthermore, scientists estimate that, since the 1970s, population 
losses of birds in North America have totaled about 2.9 billion (id.), underscoring the importance 
of protecting and maintaining this habitat type intact.  

 
Several neotropical passerine species that are experiencing declines (see USFWS, 2021), 

both nationally and state-wide, have been recorded in the Refuge.  During the spring and summer 
seasons of 1994-1997, an expert from the Cape Henry Audubon Society conducted point-count 
surveys in the Refuge, including parts of the BGNA.  These surveys consistently showed several 
declining neotropical passerines present in the Black Gut and City-owned ROW vicinities, 
including the prothonotary warbler (spring & summer), prairie warbler (spring), common 
yellowthroat (spring & summer), white-eyed vireo (summer), wood thrush (spring & summer), 
yellow-billed cuckoo (summer), and indigo bunting (summer) (Gallegos 1997).10   

 
b. Threatened and Endangered Bat Species 

 
Several federally and/or state threatened and endangered bat species may be present near 

or within the Refuge, as indicated in the 2021 offshore wind applications submitted by Dominion 
Energy (“Dominion”) for its project—known as the Coastal Virginia Offshore Wind Commercial 
Project (“CVOW”)—and by Kitty Hawk Wind, LLC (Avangrid) for its Kitty Hawk project, to 
the Bureau of Ocean Energy Management (“BOEM”).  In particular, two of the bat species are 
both federally and state listed: the northern long-eared bat (Myotis septentrionalis), currently 
listed as threatened, and the Indiana bat (Myotis sodalis), listed as endangered.  Notably, the 
USFWS has proposed reclassifying the northern long-eared bat as endangered.11  The remaining 
three bat species that may be present in or near the Refuge are listed as Virginia state 
endangered: the little brown bat (Myotis lucifugus), the Rafinesque’s big-eared bat 
(Corynorhinus rafinesauii), and the tricolored bat (Perimyotis subflavus). 12     

 

 
10 Spring birds can be assumed to be mostly migrants, with a few early nesters, while summer 
surveys reflect nesting species.  
11  See 87 Fed. Reg. 16442 (23 Mar. 2022). 
12 Moreover, the USFWS has included the tricolored bat in its most recent list of species under 
review for possible listing under the federal Endangered Species Act.  USFWS’s National 
Domestic Listing Workplan for Fiscal Years 2022-2027, published on 4 March 2022, is available 
at https://www.fws.gov/project/national-listing-workplan. The tricolored bat is included in the 
list of species to be considered in the workplan for fiscal year 2022.  See 
https://www.fws.gov/sites/default/files/documents/national-domestic-listing-workplan_0.pdf. 
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Dominion notes in its documentation to BOEM for its offshore wind project that there are 
several known maternity roosts of the northern long-eared bat within twomiles of the “Onshore 
Project Area,” 13 and that there “are records of maternity colonies” of this species “occurring at 
Naval Auxiliary Landing Field Fentress” adjacent to Dominion’s proposed onshore 
interconnection cable routes.14  Dominion also states that recent studies (2017, 2018, 2020) have 
documented the presence of Indiana bats in the coastal plain of Virginia.15  With respect to the 
state listed species, Dominion indicates that recent studies “have suggested the presence of 
coastal populations” in Virginia of the little brown bat,16, and that both the tricolored bat and the 
Rafinesque’s big-eared bat have been observed within two miles of the Project Area.17  

 
Kitty Hawk Wind, LLC proposes Sandbridge, Virginia, as the onshore landing site for its 

offshore wind project and, significantly, the same City-owned ROW for the onshore cable 
transmission route.  The documentation for the Kitty Hawk project notes the likely presence of 
the northern long-eared bat and Indiana bat in or near the proposed onshore project area, stating 
that “the northern long-eared bat and Indiana bat are the two federally protected bat species 
likely to occur in or near the review area. Use of the area has been reported at different seasonal 
peaks.”18  In addition, Kitty Hawk notes states that “Indiana bats” “were noted to use the area as 
a migratory/winter refugium while northern long-eared bats tended to use the area during the 
maternity season, and recently during the winter but likely present year-round.”19   

 
 III.    The Proposed Parkway Would Have Significant, Long-Term Impacts on Refuge 

Resources  
 
 The Proposed Parkway would have significant negative impacts on the Refuge, 
particularly on Black Gut and the bald cypress–fresh marsh habitats that comprise much of the 
660-acre BGNA.  The primary impacts include loss of unique and sensitive habitats such as the 
bald cypress wetlands; forest fragmentation; disruption or alteration of the area's hydrology; loss 
or decrease in diversity of wildlife species, including neotropical migratory bird species; loss of 

 
13 Dominion defines the “Onshore Project Area” to include the onshore landing location in 
Virginia Beach, onshore export cables to Harpers Road in Virginia Beach, a switching station 
either south of Harpers Road or north of Princess Anne Road, and interconnection cables along 
one of several proposed routes from the switching station to Dominion’s existing Fentress 
Substation located in Chesapeake, Virginia.  See Dominion Construction and Operations Plan 
(“COP”) at § 2.1.2, at 2-9-10, available at https://www.boem.gov/renewable-energy/state-
activities/cvow-construction-and-operations-plan. 
14 Dominion COP § 4.2.3.1 at 4-168; Table 4.2-10 at 4-167. 
15 Dominion COP, Table 4.2-10 at 4-167, 4-168.-4-4-168/ 
16 Dominion COP, Table 4.2-10 at 4-167. 
17 Dominion COP, Table 4.2-10 at 4-167. 
18 Kitty Hawk Construction and Operations Plan, ch. 5, § 5.3.1.1 at 36, available 
at https://www.boem.gov/renewable-energy/state-activities/kitty-hawk-wind-construction-and-
operation-plan-commercial-lease.  
19 Kitty Hawk Wind also notes that “[r]esearch suggests woody wetlands along the coastal plain 
are important habitat for both species.”  Kitty Hawk COP, ch. 5, § 5.3.1.1 at 36.  Certainly, the 
BGNA includes this type of habitat. 
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existing wildlife corridors; and the spread of invasive species.20  To the extent that the Draft EA 
and technical reports address such impacts, the documents are lacking in analysis and 
inadequate.21  An Environmental Impact Statement (“EIS”) must be prepared to fully address 
these and other impacts from the Proposed Parkway.  
 

A.  Loss and Degradation of Habitat 

The Draft EA notes that “[l]oss of wildlife habitat types” within the Refuge “may 
include,” among others, “forested uplands” and “forested wetlands,” and that “[l]oss of high 
value habitats such as the bald cypress swamp east of Ashville Bridge Creek would be 
minimized to the maximum extent practicable.”  Draft EA at 71.  Further, as discussed more 
fully infra, the Draft EA also acknowledges that some wildlife may be displaced and lose habitat.  
Id.  However, the Draft EA dismisses these concerns regarding loss of habitat and impacts to 
wildlife based on the unsupported grounds of the “widespread availability of such habitats in the 
project vicinity.”  (Draft EA at 71).  The Draft EA goes on to claim that “[t]here is currently 
approximately 1,200 acres of contiguous undeveloped land north of the City of Virginia Beach 
right-of-way comprised of BBNWR, Naval Air Station Oceana Dam Neck, Hampton Roads 
Sanitation District property and private holdings, and approximately 1,700 acres of BBNWR 
habitat south of the City of Virginia beach right-[of]-way and east of Sandbridge Road, 
consisting of wooded, marsh, and open water habitats.”  (Draft EA at 71-72).  The Draft EA 
concludes that the “acreage of potential loss of habitat as a result of the [Proposed Parkway] 
represents approximately 1 percent of the contiguous habitat surrounding the project.”  (Draft EA 
at 72.   

Such rationalization, repeated at various places in the Draft EA and the Natural 
Resources Technical Report, is fundamentally unsound.  First, as explained more fully below, 
the assumption that other nearby habitat is “widely available” to displaced individuals indicates a 
lack of understanding of wildlife population dynamics and habitat carrying capacity.  Second, the 
Draft EA in effect presumes that habitat is fungible; that is, that habitat in one location is the 
same as habitat in another location.  That is clearly not the case, and the Draft EA makes no 

 
20 In a review of the scientific literature of the effects of roads on habitat, one researcher noted 
that  “evidence is accumulating that road construction may result in significant loss of biological 
diversity at both local and regional scales due to 1) restricted movement of species between local 
populations; 2) increased mortality; 3) habitat fragmentation and edge effects; 4) invasion by 
exotic species; and 5) increased human access to wildlife habitats, all of which are expected to 
increase local extinction rates or decrease local recolonization rates.”  (Watson, 2005 at 9 (citing 
Findlay & Bourdages, 2000)). 
21 The Draft EA states that “[n]o direct impacts would occur to [the Refuge] since all work is to 
be completed within existing right-of-way.”  (Draft EA at 71).  However, the Natural Resources 
Technical Report notes that the “Black Gut Conservation Site . . .  is crossed by the project in 
two locations:  immediately east of Ashville Bridge Creek (approximately 800’ crossing) and at 
the eastern terminus of the project corridor (approximately 950’ crossing).” (Draft Natural 
Resources Technical Report at 22).  This statement would appear to contradict the statement in 
the Draft EA that there would be no direct impacts to the Refuge.  



9 
 

attempt to evaluate or assess the characteristics, and functions and values of the habitat that the 
Draft EA asserts is widely available—other than to note that the habitat south of the City ROW 
and east of Sandbridge Road contains “wooded, marsh, and open water habitats,”  Draft EA at 
72. Nor does the Draft EA consider the attributes of the habitat that would be impacted, 
including the bald cypress swamp, other than in a general way, or the impacts of such loss or 
degradation of such habitat on biodiversity.  As VADCR notes in describing the purpose of its 
2017 Virginia Natural Landscape Assessments, “[h]abitat loss is the greatest threat to 
biodiversity.”22 

With respect to the bald cypress swamp east of Ashville Bridge Creek in the Refuge, the 
Draft EA simply indicates, as noted above, that impacts to the swamp “would be minimized to 
the maximum extent practicable.”  Draft EA at 71.  While the Natural Resources Technical 
Report indicates that “[t]he length of the bridge [over Ashville Bridge Creek] was determined to 
minimize impacts to the . . . swamp” and that “the bridge would span the bald cypress swamp,”  
(Natural Resources Technical Report at 3 (Draft EA, app. C at 103 of pdf), there is no discussion 
or evaluation of how, or the extent to which, the bridge length would minimize impacts.  Further, 
there is not any pertinent discussion of how the bridge would be constructed or any clear 
indication of the height of the bridge.  The Draft EA also fails to discuss the number of bald 
cypress trees that would be removed in constructing the bridge and the impacts on bald cypress 
trees left standing, including whether such trees would be “topped” in future or the impacts on 
remaining trees from shading as a result of the bridge.  Bald cypress trees do not tolerate shade 
well, and yet the Draft EA merely notes in passing that impacts to waters and wetlands “would 
likely include . . . shading impacts for the Ashville Bridge Creek crossing,” Draft EA at 43, 
without any analysis of the significance of such impacts.   

B. Forest Fragmentation 
 

Construction of a new highway through forested habitat results in forest fragmentation 
(Atkinson & Cairns, Jr., 1992; Forman & Alexander, 1998), adversely affecting avian and other 
species that depend on large, contiguous wooded habitats.  (Robinson et al., 1995; Kupfer & 
Franklin, 2009).  The Refuge lands surrounding the City-owned ROW comprise the largest 
contiguous forested area in the Back Bay watershed.  Most are included in the 660-acre BGNA. 
The Proposed Parkway would break up or fragment this intact, contiguous forested habitat.  

 
In fact, the negative impacts on the Refuge from forest fragmentation caused by the 

construction of Sandbridge Road are a harbinger of the significant adverse impacts that the 
Proposed Parkway would have on the Refuge, particularly in the BGNA.  The USFWS, 
recognizing the importance of preserving large areas of contiguous forested habitat, acquired 
forested and marsh habitats to the north and south of Sandbridge Road during the late 1980s and 
early 1990s to alleviate the negative impacts of forest fragmentation caused by the construction 
of Sandbridge Road.  Forest habitat management strategies for the Refuge likewise have 
included restoration of large, unfragmented core areas to increase contiguous forested habitat 

 
22 Virginia Natural Landscape Assessment at Introduction, https://www.dcr.virginia.gov/natural-
heritage/vaconvisvnla. 
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acreage.23 Construction of the Proposed Parkway, however, would undo these efforts and 
amplify the adverse impacts of Sandbridge Road.   

The importance of unfragmented habitat in the Refuge cannot be overstated.  The large, 
unfragmented forest and marshes of the BGNA serve as “critical stopover locations for 
neotropical migratory songbirds and migrating shorebirds.”  (Erdle et al., app. E, 2001).  Table 
III in Appendix II of this report provides further details on those habitat types and wildlife 
species that use such habitat.  Most existing wetland areas of the BGNA currently are excellent 
landbird and waterfowl nesting and/or brood-rearing habitats.  Forest fragmentation has been 
identified as a major cause of population decline for forest nesting birds that prefer large tracts.  
Fragmentation of wetlands habitat in the Refuge from construction of the Proposed Parkway 
would negatively impact existing wetland-dependent landbird, waterfowl, wading bird, 
shorebird, and marsh bird populations.  Such impacts would particularly be felt by those species 
that breed in or use BGNA’s wooded and wetland habitats during their migrations (e.g., warbler, 
thrush, wood duck, black duck, teal, and mallard populations).  Fragmentation also increases 
“edge areas” that are preferred by parasitic or problem/invasive bird species (e.g., cowbird, 
house sparrow, starling).  (Findlay & Bourdages, 2000; Trombulak & Frissell, 2000). 
Fragmentation reduces the reproductive success of native species, since nest predation and 
parasitism increase with forest fragmentation.  (Robinson, et al., 1995).  In sum, the patchwork 
of smaller areas created because of fragmentation provides habitat only for edge species and 
cannot support forest interior species.  (Atkinson & Cairns, Jr., 1992).  The Proposed Parkway 
would fragment and degrade not only valuable habitat in the Refuge for avian species but also 
habitat for species, such as the bobcat, that prefer large, contiguous wooded and emergent marsh 
habitats of the type found in the Refuge.  

 
VADCR discussed some of the consequences of fragmentation in its 2017 Virginia 

Natural Landscape Assessment: 
 
Fragmentation of the landscape also takes an immeasurable toll on Virginia's 
biodiversity; roads and other development have reduced the number of large patches of 
natural vegetation in Virginia.  Such large patches have greater benefits than the same 
total area of natural vegetation when distributed among smaller patches.  One of these 
fundamental benefits pertains to the species-area relationship in which the richness of 
species increases progressively with habitat size.  In general, biodiversity approximately 
doubles with every tenfold increase in habitat area.  Large patches tend to have greater 
variety of habitats and more protection from disturbance from adjacent areas.24 

 
 The Draft EA acknowledges that the Proposed Parkway “would act as a barrier furthering 
fragmentation of the habitats north and south of the corridor.”  (Draft EA at 72).  The Draft EA 

 
23  During the mid-2000’s, Refuge personnel reforested 117 acres of Refuge lands south of 
Sandbridge Road that were former agricultural fields to “close up the canopy” and increase 
contiguous forested habitat acreage to benefit migratory bird species and increase the wooded 
buffer needed to protect the water quality of the Back Bay watershed.  See, e.g., Table 3-3, 2014 
Refuge HMP, reproduced infra Appendix II, Table III. 
24 Virginia Natural Landscape Assessment at Introduction, https://www.dcr.virginia.gov/natural-
heritage/vaconvisvnla. 
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also notes that habitat fragmentation “can have wide-ranging indirect effects to sensitive wildlife 
including changes in species, lower diversity, separation of populations, disruption to wildlife 
movements and reduced biological diversity,” (Draft EA at 78), and that “[f]ragmentation could 
affect nesting songbirds who require large tracts of land and could affect movement of reptiles, 
amphibians, and small and large mammals by both creating a barrier and through roadway 
avoidance,” Draft EA at 72.  Despite these and other similar acknowledgements,25 the Draft EA 
fails adequately to address these impacts and instead simply points to “[p]ossible mitigation 
measures” that were developed to minimize impacts to wildlife” as a result of the Proposed 
Parkway, such as “landscape maintenance measures” and “adaptive lighting,” Draft EA at 73, 
and to the purported “widespread availability of habitats in the project vicinity” such that loss of 
existing habitats “would not result in substantial population level impacts to wildlife,” Draft EA 
at 71.  As noted earlier, and discussed more fully below, the Draft EA provides no support 
whatsoever for the latter point, and such assertion is contrary to established principles of wildlife 
population dynamics and habitat carrying capacities.   
 
 Further, the “minimization” measures identified—such as “landscape maintenance 
measures,” “adaptive lighting,”—and the possible “installation of wildlife crossings using small 
diameter concrete pipe . . . to accommodate movement of small mammals and amphibians,” 
(Draft EA at 47), are not at all adequate to address impacts to wildlife from the construction of 
the Proposed Parkway.  With respect to the possible “wildlife crossings” that the City is 
“considering,” clearly, as the Draft EA implicitly acknowledges, such small culverts would be of 
no use to larger mammals such as bobcats and deer.  Nor is there any discussion of how and 
whether the “small mammals and amphibians” would even find these crossings or the 
effectiveness of such possible culverts.  Rather, the Draft EA simply asserts, without analysis, 
that the “crossings would minimize the impact of fragmentation and limit roadway mortality.” 
(Draft EA at 47).  The Draft EA also notes that “[t]hese types of dry culverts have been reported 
as effective, primarily for small mammals, in states utilizing these structures (NCHRP 2002).”  
(Draft EA at 47).26    But the NCHRP document that the Draft EA cites for the latter assertion is 
simply a desk reference offering general guidance and a framework for identifying indirect 
effects, assessing the consequences of such impacts, and for identifying and developing potential 
mitigation strategies.  It does not provide support for the notion that the potential use of culverts 
that the City is considering here would be effective to limit mortality of amphibians and small 
mammals.   
 

In sum, in my professional opinion, the Draft EA and accompanying Natural Resources 
Technical report fail to adequately assess the impacts of fragmentation from the Proposed 
Parkway on wildlife and habitat.  Further, in my professional opinion, the permanent 
fragmentation that would result from the construction of the Proposed Parkway would degrade 
the value and wildlife use of habitats in this biologically valuable and sensitive area of the 
Refuge.  These include habitats for bird species that the Refuge was initially established to 

 
25 In addition, the Draft EA indicates that the creation of a “new east-west barrier, inhibiting 
movement north-south, and could impact wildlife through mortality (e.g. wildlife-vehicle 
collisions), or behavior modification (e.g. roosting, breeding and feeding) from roadway 
avoidance.”  (Draft EA at 71). 
26 See also Natural Resources Technical Report at 27 (Draft EA at 127 of pdf). 
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protect.  Moreover, as stated above, many neotropical bird species are experiencing consistent 
population declines (Rosenberg, et al., 2019), including those that frequent the Refuge, such as 
the Louisiana waterthrush (Seiurus motacilla), prothonotary warbler (Protonotaria citrea), 
prairie warbler (Dendroica discolor), brown-headed nuthatch (Sitta pusilla), black-throated 
green warbler (Dendroica virens), and brown creeper (Certhia americana) (USFWS, 2021).  

 
C. Altered Hydrology  

 
 Construction of the Proposed Parkway along the existing ROW would also create a 
barrier to normal seasonal water fluctuations.  The Draft EA and technical reports ignore or fail 
to address the complex hydrology of the Back Bay watershed that is influenced by wind-driven 
tides (rather than lunar tides).  Depending upon wind direction and the corresponding wind tide, 
damming or ponding of water either north or south of the Proposed Parkway—with drying of 
areas on the leeward side—would occur, and thereby alter surface water hydrological dynamics.  
In other words, the Proposed Parkway will act as a dam or dike that will block the natural flow of 
water in the Refuge.  As an example, during high-water events, surface water sheet flow from 
waterways that feed wetlands in the Refuge (e.g., Scopus Creek, Ashville Bridge Creek, Lake 
Tecumseh) would be interrupted, and conversely, the drawdown of water from wetlands that 
would otherwise occur during low-water events would be impeded.  The statement in the Draft 
EA that “Ashville Bridge Creek is not affected by wave velocity coming from North Bay,” 
(Draft EA at 45), ignores the fact that, during southerly wind tidal events, there is a rapid 
increase of water levels from North Bay that “backflows” into the entire Back Bay watershed, 
that includes the Ashville Bridge Creek sub-watershed.   
 

The damming effect created by the Proposed Parkway will change the way in which 
water moves across the Refuge wetlands, meaning that the surface water and/or groundwater 
flow patterns in the BGNA, in particular, and connected wetlands, would be significantly altered 
or disrupted.  Changes in the hydrological system in turn would adversely impact important 
wetland floral and faunal communities in the Refuge; drying of areas “blocked” by the Proposed 
Parkway would lead to the stagnation of affected wetlands (see Mitsch & Gosselink, 1986), with 
corresponding habitat degradation and loss of species and biodiversity.  The Indirect and 
Cumulative Effects Technical Report to the Draft EA refers to potential changes in wetland 
vegetation composition and hydrology, (Report at 32, 34-35, Draft EA, app. C at 916, 919-20 of 
pdf), but it does so only in the context of stormwater runoff from the Proposed Project.  The 
conclusion in this Report that “indirect impacts to wetlands are anticipated to be minor,” (Report 
at 35, Draft EA, app. C at 919 of pdf) is thus incorrect, as it ignores the larger overall impacts on 
wetlands hydrology as a result of the barrier that would be created by the Proposed Parkway.  
Instead, the fundamental changes to the hydrological system as a result of the Proposed Parkway 
are significant and warrant preparation of an Environmental Impact Statement that will fully 
assess these and other impacts discussed in this report.    
 

D. Bisecting/Severing Existing Important Wildlife Corridor 
 

Wildlife species currently cross the City-owned ROW to travel between northern and 
southern habitats in the Refuge, and as discussed above, the Draft EA acknowledges that the 
Proposed Parkway “could affect existing wildlife movement patterns as a result of a new east-
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west barrier, inhibiting movement north-south.”  (Draft EA at 71).  But rather than evaluate these 
impacts, the Draft EA simply points to possible minimization measures, which as indicated 
previously, are insufficient to address these concerns.   

 
Sandbridge Road illustrates some of the impacts on wildlife and habitat that would occur 

from construction of the Proposed Parkway.  Sandbridge Road has severed Refuge habitats to the 
north and south of the road, creating a physical barrier to wildlife and reducing the quality of 
wildlife habitats adjacent to it.  As a result of this barrier, the area of the Refuge adjacent to 
Sandbridge Road is considerably less biologically diverse than the Refuge areas surrounding the 
City-owned ROW.    

 
Construction of the Proposed Parkway would limit the ability of terrestrial species to 

travel to and from feeding, watering, sleeping/resting, and breeding areas north and south of the 
City-owned ROW, since many individuals would be unable to successfully cross the Proposed 
Parkway, and others would avoid it as much as possible due to the level of traffic noises and 
disturbances that accompany a busy road.  As a consequence, the severing of existing wildlife 
corridors by the proposed Parkway would reduce or eliminate wildlife movements and genetic 
exchanges between terrestrial wildlife in areas north of the ROW and wildlife in more southern 
areas of the Refuge, and some terrestrial wildlife populations would likely become isolated. Of 
special concern is the local bobcat population.  

 
Increased isolation of populations or species severely limits their natural dispersal 

processes (Atkinson and Cairns, Jr., 1992), leading to the loss of healthy, genetic diversity of 
affected wildlife populations (Watson, 2005).  This in turn often results in the increased potential 
for extirpation of localized populations or the extinction of narrowly distributed species from 
catastrophic events (hurricanes, wildfires, or disease outbreaks (Watson, 2005, at.3)).  Decreases 
in the reproductive pool and inbreeding lead to unhealthy, weak wildlife populations and loss of 
genetic diversity.  In contrast, healthy wildlife populations have a variety of mechanisms that 
effectively limit inbreeding, but those mechanisms fail when population sizes reach critically low 
levels (Ralls et al., 1986).   

 
The bisecting of Refuge habitats, particularly in the BGNA, resulting from the Proposed 

Parkway would likely lead to overcrowding of wildlife populations into remnant habitats, 
resulting in the eventual degradation of those Refuge habitats as they are stripped of available 
foods, vegetation, and nesting cover by overcrowded wildlife.27  In addition, breeding landbird 
use and reproduction would correspondingly decrease with habitat degradation and loss of plant 
cover.  The unsupported assumption in the Draft EA that other habitats north and south of the 
ROW are widely available to wildlife that may be displaced by the Proposed Parkway ignores 
these basic principles of wildlife population dynamics and habitat carrying capacities.     
 

 
27 In such a scenario some wildlife—particularly larger mammal populations—would ultimately 
starve until the carrying capacity of those habitats is balanced by the number of survivors living 
there.  (Maier, 2021).  
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 In addition to the impacts described above, the Proposed Parkway will inevitably result 
in wildlife mortality from vehicle collisions.28  (Atkinson & Cairns, Jr. 1992; Rolley 1992).  
While the Draft EA acknowledges that the Proposed Parkway “could impact wildlife through 
mortality (e.g. wildlife-vehicle collisions),” Draft EA at 71, the document does not address the 
longer-term or potential magnitude of such impacts on wildlife—or the impacts on particular 
species of concern such as the bobcat.  Refuge habitats to the north and south of Sandbridge 
Road support the only known population of bobcats in the larger area.  The City-owned ROW 
runs through the heart of the bobcats’ territories.  I am concerned that construction of the 
Proposed Parkway would magnify the risk to the bobcat population and could lead to the 
extirpation of this unique species.  The Proposed Parkway’s traffic would also take a toll on deer, 
hawk, owl, reptile, amphibian, and small mammal populations that frequent the City-owned 
ROW and the Refuge surrounding the ROW.   
 

In summary, in my professional opinion, construction of the Proposed Parkway would 
permanently sever or disrupt the network of north-south wildlife corridors and trails of many 
resident wildlife species within the BGNA, and thus potentially alter these species’ home ranges 
and territories.  This in turn would place those wildlife populations under serious duress, leading 
to interspecies-intraspecies conflicts.  Ultimately the normal biological functions of resident 
wildlife populations could be seriously impaired.  Placement of a few “wildlife passage culverts” 
for small mammals and amphibians along the Proposed Parkway is seriously inadequate to 
address these major threats to existing wildlife populations.  

 
E. Potential Presence of Threatened and Endangered Species 
 
As stated above, the documentation submitted by Dominion and Kitty Hawk Wind, LLC, 

to BOEM in support of their applications for their proposed offshore wind projects indicate the 
likely presence near the Refuge of the northern long-eared bat (“NLEB”) and Indiana bat.29  The 
Indiana bat is a federally listed endangered species.  The NLEB is currently listed under the 
federal Endangered Species Act as a threatened species; however, the USFWS has proposed 
reclassifying the bat as an endangered species.30  Kitty Hawk Wind, which proposes the City-
owned ROW for its onshore cable transmission for the project states in its document that “the 
northern long-eared bat and Indiana bat are the two federally protected bat species likely to occur 
in or near the review area. Use of the area has been reported at different seasonal peaks.”31  In 
addition, Kitty Hawk states that Indiana bats “were noted to use the area as a migratory/winter 
refugium while northern long-eared bats tended to use the area during the maternity season, and 
recently during the winter but likely present year-round.”32   

 
28 Public health and safety are also a concern. The wildlife-vehicle collisions that would occur 
along the Proposed Parkway would also increase the risk of human fatalities and injuries. 
29 See Dominion Construction and Operations Plan (“COP”) § 2.1.2 at 1-3, § 4.2.3.1 at 4-
168, Table 4.2-10 at 4-167–4-168; Kitty Hawk COP, ch. 5, § 5.3.1.1 at 36.  
30 See 87 Fed. Reg. 16442 (23 Mar. 2022). 
31 Kitty Hawk COP, ch. 5, § 5.3.1.1 at 36. 
32 Kitty Hawk Wind also notes that “[r]esearch suggests woody wetlands along the coastal plain 
are important habitat for both species.”  Kitty Hawk COP,  ch. 5, § 5.3.1.1 at 36.  Certainly, the 
BGNA includes this type of habitat. 
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The Draft EA also notes that the “USFWS IPaC database, which identifies federally 

threatened and endangered species within, or affected by, the subject site” indicates the 
“potential for the federally threatened northern long-eared bat,” (Draft EA at 49), but the Indirect 
and Cumulative Effects Technical Report to the Draft EA states that “there are no confirmed 
observations of the NLEB” within the study area,” (Technical Report at 27, Draft EA, app. C at 
27 of pdf).   However, the report further indicates the possibility that “summer populations of the 
NLEB could be supported in forested habitats within and surrounding” the study area.  Indirect 
and Cumulative Effects Technical Report at 27.  In addition, the Draft EA notes that “habitat loss 
could indirectly impact the NLEB . . . through the fragmentation of suitable forage and summer 
roost habitat should [this]species be present.”  (Draft EA at 78).  Given the possible presence and 
status of both the NLEB and the Indiana bat, at a minimum, surveys should be conducted to 
ascertain the likely presence of these bat species. 

 
F. Invasive Species 

  
 Construction of the Proposed Parkway would likely lead to the spread of invasive species 
into the Refuge, including Phragmites reed (Phragmites australis) (“Phragmites”).  Highways act 
as corridors for the dispersal of many, non-native invasive plant species, including Phragmites.  
Phragmites is a highly invasive plant species; new Phragmites invasions often parallel highways 
and roads and become established in adjacent drainage ditches and marshes (Jodoin et al., 2008).  
Seeds or plant parts are carried into previously unaffected areas, and ground disturbance from 
“roads and . . . road-related activities provides additional opportunities for establishment of 
invasive non-native plant species.” (Watson, 2005 (citing Parendes & Jones, 2000)).   
 

This has certainly been the case with areas of the Refuge adjacent to Sandbridge Road.  
Phragmites, as well as the invasive narrow-leaved cattail (Typha angustifolia), dominate 
wetlands along both sides of Sandbridge Road and have steadily expanded to the north and south 
of this road.  Refuge personnel have undertaken extensive control efforts annually to try to 
reduce the spread and presence of Phragmites in Refuge wetlands.  
 

Phragmites establishes easily in disturbed wetland areas, spreading rapidly into adjacent, 
undisturbed wetlands.  It creates a monoculture that eliminates the healthy biodiversity of most 
wetlands by depriving native plants of sunlight and other conditions needed for survival. 
Phragmites also eliminates small intertidal channels and obliterates pool habitats that offer 
natural refuge and feeding grounds for invertebrates, fish, amphibians, and waterbirds.  
(USFWS, 2007, at 2).   In addition, it often creates a dense jungle that native marsh birds, 
furbearing mammals, and even deer avoid.  Decomposing stems and leaves of Phragmites also 
raise the marsh surface elevation more rapidly than slower-growing native marsh plants.  A 
higher and drier marsh in turn leads to less vigorous growth of native marsh vegetation, allowing 
Phragmites to gain a stronger foothold and continue its spread over the marsh (USFWS, 2007, at 
2). 33 

 

 
33 In addition, the Proposed Parkway likely would serve as a vector for introducing pest insect 
species into the BGNA.  (Atkinson & Cairns, Jr., 1992). 



16 
 

My December 2021 visit to the Refuge and the City-owned ROW bears this out.  The 
small Phragmites stand, which I last observed in the ROW prior to my 2014 retirement, has 
expanded into several small ponds in the ROW’s western end and into the Refuge’s bald cypress 
swamps to the north and south of the ROW.  The expansion of Phragmites is filling those small 
ponds and likely reducing their use by waterfowl, wading birds, and other waterbirds.  

 
Notably, the Draft EA refers in a few places to Phragmites “dominant emergent 

wetlands” (see Draft EA at 47, 71), in discussing the potential loss of habitat along Ashville 
Bridge Creek; yet the Draft EA does not address the likely proliferation of Phragmites into the 
Refuge or the impacts on Refuge Resources as a result of construction of the Proposed Parkway.  
Rather, the technical report simply indicates that “the potential for the establishment of . . . 
terrestrial invasive species during construction of the project would be minimized by following 
provisions in the VDOT’s Road and Bridge Specifications.” (Indirect and Cumulative Effects 
Technical Report at 37_.  In my professional opinion, the Proposed Parkway would likely result 
in furthering the spread of the existing Phragmites stands in the City ROW into Refuge wetlands 
adjacent to the Proposed Parkway, including the BGNA. From there this invasive species would 
spread further north and south into other sensitive, valuable Refuge habitats.  

 
G. Water Quality Impacts from Increased Pollution into the Refuge  

 
Construction of the Proposed Parkway, and thus the creation of new impermeable 

surfaces, would result in pollutants from the new road surface (e.g., oil, diesel, gasoline, etc.) 
being carried with stormwater runoff into Ashville Bridge Creek and adjacent wetlands, 
degrading the water quality of the BGNA and Black Gut.  (Pye et al., 1983).  In addition, 
sediment exposed during construction would also likely drain into adjacent Refuge wetlands and 
waters. As indicated in the scientific literature: “Roads have long been recognized as the 
primary, human-caused source of soil and water disturbances in forested environments.” 
(Watson, 2005, app. 1 at 8).  Other pollutants associated with runoff from highway construction 
sites, such as phosphorous, would also likely lower dissolved oxygen levels, potentially leading 
to eutrophication of the receiving wetland. (Atkinson & Cairns, Jr., 1992).  

 
The technical reports to the Draft EA acknowledge that construction of the Proposed 

Parkway “would introduce impervious surface to an otherwise  undeveloped area,”34 and could 
“increase the total volume and duration of runoff discharged to streams located in and 
downstream of the direct impact areas,”35 and thus indirectly impact water quality as well as 
wildlife uses.  The documents conclude, however, that because stormwater management 
measures “would be implemented to minimize water quality impacts,” indirect impacts to 
wetlands “are anticipated to be minor.” 36  The Technical Reports and the Draft EA, however, 
fail to analyze the impacts from pollutant loadings specifically into the BGNA and Black Gut, 
and thus the conclusion that impacts would be “minor” is unsupported.  In addition, the lack of 
analysis is especially concerning in light of statements acknowledging that “proposed runoff 
from the [Proposed Parkway] would sheet flow through conserved open space in the right-of-

 
34 Natural Resources Technical Report at 28. 
35 Indirect and Cumulative Effects Technical Report at 34. 
36 Indirect and Cumulative Effects Technical Report at 36. 



17 
 

way and into the surrounding wetlands, where applicable.”  (Indirect and Cumulative Effects 
Technical Report at 34 (emphasis added)). 

 
H. Cumulative Impacts 

 
 The cumulative adverse impacts from the construction of the Proposed Parkway on the 
habitats, wildlife, and ecological processes of the Refuge, especially with respect to Black Gut 
and the BGNA, would be massive, posing serious long-term threats to these resources.  
Cumulative effects from the piecemeal losses of wetlands ultimately affect the functioning of the 
system as a whole (Weller, et al., 1988).  Indeed, cumulative impacts are a major source of 
wetland loss and functional degradation.  (See Gosselink, et al., 1990; Gosselink & Lee, 1989).  
 

In addition, I understand that construction of the so-called “Nimmo Parkway Phase VII-
A” is scheduled to begin possibly in the summer 2022.  The Proposed Parkway Phase VII-B 
would connect to Phase VII-A at the eastern end of Phase VII-A.  Taken together, these two 
projects would constitute a roughly 2.5-mile corridor through the middle of an ecologically 
significant area, thereby magnifying the adverse impacts on the Refuge.  However, the Draft EA 
fails to consider the combined impacts of the two projects.  In addition, as stated above, Kitty 
Hawk Wind, LLC is proposing to use the City-owned ROW as the onshore transmission corridor 
for its offshore wind project.  The installation and maintenance of above ground transmission 
lines and towers in this corridor would also likely have serious adverse impacts—including those 
impacts discussed above (Section III. Parts A-G)—on Refuge resources. Therefore, the 
combined impacts of all three of these projects should be thoroughly examined and evaluated in 
an Environmental Impact Statement.   

 
IV. Consideration of Alternatives to the Proposed Parkway 

 
Finally, I note that the Draft EA rejects consideration of a “Build Alternative along the 

existing Sandbridge Road,” in lieu of construction of the Proposed Parkway, in part on the basis 
that modifying Sandbridge Road would require right-of-way from the Refuge and that, 
“[t]herefore,” though “feasible,” such an alternative “would not avoid direct impacts” to the 
Refuge.  (Draft EA at 72).  However, as indicated earlier in this report, construction of 
Sandbridge Road itself has adversely affected Refuge resources adjacent to this road.  As a 
result, this area of the Refuge is significantly less biologically diverse than the Refuge areas 
surrounding the City-owned ROW.  As indicated throughout this report, the Proposed Parkway 
would have serious and irreparable impacts on the unique and sensitive habitats in the Refuge.  
Thus, I urge decisionmakers to objectively consider a “build alternative along the existing 
Sandbridge Road” instead of the Proposed Parkway.  

 
Conclusion 

 
As set forth in this Report, construction of the Proposed Parkway on the City-owned 

ROW would have serious, long-term, negative impacts on the unique habitats and critical 
wildlife resources of the Back Bay National Wildlife Refuge, and thus undermine the purposes 
for which the Refuge was established.  Under NEPA, an Environmental Impact Statement thus 
should be prepared that will thoroughly analyze such impacts and objectively consider a full 
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range of alternatives.  I urge City officials and state and federal decisionmakers to reject the 
Proposed Parkway project and instead look to realistic alternatives that would avoid impacts to 
the biologically rich and rare habitats and wildlife populations that the Proposed Parkway would  
destroy or irreparably damage. 
 
 
 
 
 
 
 
 
 
 
 
 
______________ 
John B. Gallegos 
  
Dated 23 June 20222  
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MAP #1 
Figure 5.2: North Management Area - Habitat Management Units (Habitat Types) 

(from USFWS 2014 Back Bay NWR Habitat Management Plan at p.85) 
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MAP #2  
Topographic Map of Black Gut Within the Black Gut Natural Area 

 

 
(Sandbridge Road runs along the southern end of the map.) 

  
Map available at https://www.topoquest.com/place-detail.php?id=1478222  
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Map #3 
 (from VADCR, Natural Heritage Inventory of the Back Bay NWR) 
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MAP #4  
Virginia Natural Landscape Assessment   

 
Map available at https://www.dcr.virginia.gov/natural-heritage/image/vanla-2017-thmb.jpg 
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TABLE I 

Back Bay NWR Habitat Types & Communities with Acreage and Percent Cover Estimates 
(Selected Habitat Types from Table 2.6,* (USFWS 2014 HMP, p.23-24)) 

General Habitat Vegetation 
Community(ies) 

Dominant Species Comments 
Acres 

% 
Cover 

Mixed Wooded 
Wetland 

Non-Riverine Wet 
Hardwood Forest 

loblolly pine, pond pine, tupelo 
spp., inkberry, so. waxmyrtle & 
2-3 ferns. 

Saturated soils.  Giant cane 
& Greenbriers are often 
present. 

1,352.35 12 

Deciduous 
Wooded 
Wetland (Mixed 
w/Marsh) 

Estuarine Fringe 
Swamp Forest 

bald cypress, swamp tupelo, 
loblolly pine, sweetbay, 
redbay, so. waxmyrtle, royal 
fern. 

Subject to irregular wind-
tidal flooding. 

1,003.95 9 

Maritime 
Wooded Swamp 

Maritime Swamp 
Forest 
   

red maple, sweetgum, black 
gum/tupelo, black willow, 
sweetbay, blueberry, so. 
waxmyrtle, redbay, VA. chain 
fern. 
    

Seasonally flooded and/or 
saturated soils, with 
hummock & hollow 
microtopography. 

132.32 1 

Maritime Upland 
Woodland 

1) Maritime 
Loblolly Pine 
Forest 
2) Maritime 
Evergreen Forest 

1) loblolly pine, red maple, 
black cherry, so. waxmyrtle, 
blueberry. 
2) live oak, loblolly pine, laurel 
oak, black cherry, Am. holly, 
devilwood, blueberry, false 
jessamine. 

Ground/herbaceous cover 
sparse. 

244.99 2 

Upland Mixed 
Woodland 

1) Non-Riverine 
Pine-Hardwood 
Forest 
2) Non-Riverine 
Wet Hardwood 
Forest 

1) loblolly pine, red maple, 
sweetgum, pond pine, 
sweetbay, black tupelo, red 
bay, dog-hobble, cane. 
2) 6 oak species, hornbeam, 
holly, blueberry, dog-hobble, 
cane, chain-fern, sedges. 

Flat seasonally perched 
water tables, with shallow 
depressions that hold water 
intermittently. 236.46 2 

Green highlighting identifies higher priority species. 
*Note:  The Table of Contents of the 2014 Refuge Habitat Management Plan identifies this table 
as Table 2-6; however, the body of the document refers to it as Table 1-6. This report refers to 
“Table 2-6.” 
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TABLE II 
Refuge Habitat Types and Habitat Structure for Species Considered During Process of 

Identifying Priority Resources of Concern on Back Bay NWR 
(Selected Excerpts from Table 3-2 (USFWS HMP 2014, pp. 53-57))  

Focal Species Habitat Type Habitat Structure 
Other Benefiting 
Species 

migrating & 
breeding 
landbirds 

Maritime 
Upland 
Woodland & 
Upland 
Mixed 
Woodlands, 
Old Field, 
Agriculture 

Prefer vegetated habitat including woodland openings and 
edges. Nest in trees and shrubs with numerous branches, 
twigs, and leaves in closed canopy palustrine forests. Some 
species (field sparrow) nest within a short distance of shrubs 
or saplings, rarely >40 m from woody vegetation, 
occasionally on the ground.  

great horned and 
screech owls; 
broad-winged, red-
shouldered and 
Cooper's hawks; 
common 
yellowthroat, wood 
thrush, eastern 
wood pewee, field 
sparrow, brown 
creeper, bobcat, 
eastern spadefoot  
& oak toads, live 
oak.  

brown-
headed 
nuthatch 

Coniferous SGCN [Species in Greatest Need of 
Conservation] in the Coastal Plain. Favors well-decayed 
snags (21.8-30.5 cm dbh) with cavity heights ranging from 
1.2-2.7 m for nesting. Special Habitat Need: savannah, 
southeastern pine forests, forages on live pines within a few 
hundred meters of nest 

bald eagle 

Forest and wetland generalist SGCN. Special Habitat Need: 
Large, mature trees for nesting or roosting near large rivers, 
lakes, freshwater marshes, or shorelines (Andrew and Mosher 
1982, Green 1985, Campbell et al. 1990). 

live oak 
Northern limt of its geographic range. Important component 
in southeastern maritime forests. Acorn crop is Important 
winter food for birds and mammals on barrier islands. 

migrating & 
breeding 
landbirds 

Shrub-scrub 
Wetland, 
Deciduous 
Wooded 
Wetland & 
Marsh 

Often inhabit riparian forests and swamps. Although found in 
a variety of forest habitats, they favor closed-canopy forests 
with an abundance of large dead or dying trees for nesting, 
and large live trees for foraging. Nest in large, typically dead 
or dying trees or in upper tree branches. Prefers dense tree 
stands. Diet consists of a wide variety of insects and larvae, 
spiders and their eggs, and a small amount of seeds and other 
vegetable matter (during winter mostly). 

glossy ibis, 
peregrine falcon, 
broad-winged 
hawk, red-
shouldered hawk, 
American kestrel, 
purple martin, blue 
grosbeak, eastern 
towhee, yellow-
breasted chat, 
northern harrier, 
marsh rabbit, 
spectral tiger 
beetle. 

brown-
headed 
nuthatch 

[See above for “Life History/Habitat Description.”]  

prairie 
warbler  

Occupies various shrubby habitats, including regenerating 
forests, open fields, and Christmas-tree farms. Food is 
insects, spiders, and other small invertebrates. Gleans from 
leaves and branches. Sometimes hawks insects in the air. 
Open cup of long plant fibers and other material, lined with 
fine grasses, mosses, and feathers, placed in trees or shrubs, 
usually less than 3 m (10 ft) from ground. 

wintering & 
migrating 
dabbling 
ducks 

 
Maritime 
Wooded 
Swamp; 
Mixed 
Wooded 
Wetland and 
Reforestation 
Unit 

Life History/Habitat Description located in Open water-SAV. 
[Excerpt: Found primarily in lacustrine and palustrine aquatic 
bed and nonpersistent emergent habitats with abundant leafy 
aquatic vegetation. Coastal fresh and brackish marshes.] 

great egret, sora 
rail, Virginia rail, 
upland sandpiper, 
Wilson's snipe, 
greater yellowlegs; 
blue-winged & 
green-winged teal, 
wood duck, 
mallard; screech 
owl, broad-winged, 

American 
black duck 

Life History/Habitat Description located in Freshwater 
Impoundment. [Open water, deciduous forest, wetland 
generalist SGCN in the Coastal Plain. Nest sites are diverse, 
but favors wooded swamps and marshes. Special Habitat 
Needs: open water primarily in winter, near emergent or 
wooded wetlands, any wetland.] 
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Focal Species Habitat Type Habitat Structure 
Other Benefiting 
Species 

king rail 

Life History/Habitat Description located in Freshwater 
Impoundment. [Wetland generalist (e.g., tidal freshwater and 
brackish marshes, nontidal freshwater marshes) SGCN in the 
Coastal Plain. Nests in an elevated platform in a clump(s) of 
grass or a sedge tussock in shallow water. Special Habitat 
Need: brackish or freshwater.] 

red-shouldered & 
Cooper's hawks, 
American kestrel; 
blue grosbeak, 
wood thrush, 
eastern towhee, 
eastern wood 
pewee, northern 
waterthrush, wood 
& hermit thrushes, 
yellow-breasted 
chat, sedge & 
marsh wrens, 
black-throated 
green warbler, 
brown creeper; 
bobcat; oak toad; 
redbud, Carolina 
lilaeopsis, 
viviparous 
spikerush, 
so.magnolia. 

least bittern 

Life History/Habitat Description located in Freshwater 
Impoundment. [Emergent (freshwater to brackish) wetland 
SGCN. Nests built among dense, tall stands of emergent or 
woody vegetation (> 5-10 ha), usually 15-76 cm above water 
8-96 cm in depth, and > 10 m from open water, channels, or 
openings made by muskrat. Diet consists of fish, tadpoles, 
and aquatic insects. Special Habitat Needs: dense emergent 
vegetation (such as cattail/bulrush). 

bald eagle [See above.] 
brown-
headed 
nuthatch 

[See above.] 

 
migrating & 
breeding 
landbirds 

Often inhabit tupelo and other hardwood riparian forests and 
swamps. They favor closed-canopy forests with an abundance 
of large dead or dying trees for nesting, and large live trees 
for foraging. Some species prefer slow-moving headwaters of 
blackwater creeks, and bordering swamps that feed these 
rivers and their tributaries. Nest in large, typically dead or 
dying trees or in upper tree branches. Prefers dense tree 
stands. Diet consists of a wide variety of insects and larvae, 
spiders and their eggs, and a small amount of seeds and other 
vegetable matter (during winter mostly). Wrens typically 
prefer dense cattail, Phragmites and/or black needlerush 
stands. 

Louisiana 
waterthrush  

Breeds along gravel-bottomed streams & flowages in hilly, 
deciduous forest. Nest placed in small hollow or cavity on 
stream bank, under fallen log, or within roots of an upturned 
tree. Migrants forage in similar habitat. Diet includes insects, 
other arthropods, earthworms, and occasionally small frogs 
and fish. 

prothonotary 
warbler 

Deciduous SGCN in the Coastal Plain. Nests in cavity trees 
(e.g., bald cypress & red maple) 15-20 cm dbh over or within 
5 m of standing water or in low-lying, easily flooded areas 
with canopy cover between 50-75%. Special Habitat Need: 
wet bottomland hardwood with sphagnum moss for lining 
nest. 

wintering 
sparrows 
(LeConte’s, 
sharp-tailed 
& seaside.) 

Life History/Habitat Description located in Freshwater 
Impoundment [Emergent wetland SGCN in the Coastal Plain. 
Nests in drier sections of salt marsh, all nests are elevated. 
Special Habitat Need: large tidal marshes with tall emergent 
vegetation, openings in vegetation (e.g., pools and creek 
edges) where birds can forage on open mud and at base of 
plants.  

From (USFWS HMP 2014, pps.55-56.) Note: Green highlighting identifies priority 
landbirds/passerines and species of special concern (i.e., bobcat). 



31 
 

 

TABLE III  
Priority Habitats and Their Potential Limiting Factors on Back Bay NWR  

(Excerpts From Table 3-3 (USFWS  2014 HMP, at pp. 58-59, available at 
https://ecos.fws.gov/ServCat/DownloadFile/163820)) 

Habitat Type Reasons for Ranking Limiting Factors/Threats 

Priority I Habitats: 

Fresh-water 
Impoundment 

Important migrating and wintering 
waterfowl and shorebird use areas. State 
rare plant species. 

Ocean overwash. Pump station 
breakdown. Invasive species (e.g., 
phragmites reed, feral pigs and 
horses, and resident Canada geese). 
Nutria eatouts destabilize wetlands. 
Sea-level rise. 

Emergent Marsh 

Important migrating and wintering 
waterfowl and shorebird use areas. 
Important for fish spawning and rearing. 
Community type is endemic to the coastal 
plain and is considered globally rare. 
Supports a substantial number of state 
rare plants and animals. 

Erosion related to Submerged 
Aquatic Vegetation (SAV) loss 
and/or boat wakes. Invasive species 
(i.e. phragmites). Nutria eatouts 
destabilize wetlands. Sea-level rise. 

Dune Grassland & 
Beach Overwash 
Flats 

Sea turtle nesting. Important shorebird 
and raptor migration areas. Potential 
piping plover nesting habitat. 

Storm erosion. Invasive species (i.e. 
beach vitex). Sea-level rise. 

Deciduous 
Wooded Wetlands  

Important for a diversity of migratory 
birds, other animal species, and plants. 
Important for fish spawning and rearing. 
Bald cypress swamp community type is a 
globally rare endemic of the Embayed 
Region of Southeastern Virginia 
(Clampitt et al. 1993). 

Ferrell/Nimmo Parkway* 
development. Wind-tidal flooding 
during spring and summer. Invasive 
species (i.e. japanese stiltgrass). Sea-
level rise.  

Maritime Wooded 
Swamp 

Important migratory waterfowl and 
landbird use area. Important vegetated 
watershed buffer. State rare plant species 
(i.e. southern magnolia). Important bobcat 
habitat. Community type is uncommon to 
rare in Virginia. 

Wind-tidal flooding during spring 
and summer. Agricultural pollutants. 
Eastern areas prone to salt spray, 
storm surges, and shifting dunes. 
Sea-level rise. Predominance of 
loblolly pine and red maple. Invasive 
species (i.e. japanese stiltgrass). 

 Reforestation 
Units 

Forest fragmentation reduction (i.e. 
canopy closure). Increase migratory 
landbird use as trees mature and mid-
canopy develops. Community type is 
considered globally uncommon to rare. 

Competition from loblolly pine and 
waxmyrtle. Agricultural pollutants. 
Invasive species (i.e. japanese 
stiltgrass). 
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Habitat Type Reasons for Ranking Limiting Factors/Threats 

Priority II Habitats: 

Open Water - SAV 

Feeding and resting areas for migrating 
and wintering waterfowl. Important for 
fish spawning and rearing, and 
invertebrate species use. Limited 
management capability - reliant on 
natural processes. 

SAV loss and/or damage related to 
boat propellers. Shoreline erosion from 
boat wakes and SAV absence. Public 
use conflicts (i.e., net fishing). 
Development of surrounding landscape 
without adequate vegetative watershed 
buffer. Nutria eatouts destabilize 
shorelines. Turbidity, sedimentation, 
nutrient loading/agricultural runoff, pH 
change. Sea-level rise. 

Upland Mixed 
Woodland:  

Vegetated watershed buffer. Breeding and 
migrating landbird use. Important bobcat 
habitat. 

Ferrell Parkway* development. 
Predominance of loblolly pine and red 
maple. Invasive species (i.e. japanese 
stiltgrass). 

Maritime Upland 
Woodland 

Vegetated watershed buffer. Breeding and 
migrating landbird use. Important bobcat 
habitat. Community type is considered 
globally rare because of restricted ranges, 
narrow habitat requirements, and threats 
from coastal development. 

Ferrell Parkway* development. 
Predominance of loblolly pine and red 
maple. Invasive species (i.e. japanese 
stiltgrass). 

Back Dune 
Grassland 

Federal and state rare plant and animal 
species (i.e. northeastern beach tiger 
beetle) use. Critical landbird migration 
route. Shrubs prevent dune erosion.  

Dune erosion from human trespass. 
Dune movement that cover shrubs.  
Invasive species (i.e. beach vitex). Sea-
level rise. 

Dune Swale 
Wetland 

Unique habitat type. State rare plant 
species. Community types are uncommon 
to rare, small-patch communities existing 
in fragile settings. Limited management 
capability - reliant on natural processes. 

Invasive species (e.g., beach vitex). 
Erosion from storm events. Dune 
erosion from human trespass. Sea-level 
rise. 

Shrub-scrub 
Wetlands 

Federal and state rare plant and animal 
species (i.e. northeastern beach tiger 
beetle). Protects dune swale habitat and 
freshwater impoundments. Limited 
management capability - reliant on 
natural processes. 

Dune erosion from human trespass. 
Storm overwash and/or dune loss. 
Invasive species (i.e. beach vitex). Sea-
level rise. 

Note:  Green highlighting is not part of the original Back Bay NWR Habitat Management Plan. 
The highlighting indicates high priority uses and threats relating to the issues discussed in this 
report. Asterisks are also not part of the original “Back Bay NWR Habitat Management Plan.” 
 

*The City of Virginia Beach renamed the former “Ferrell Parkway” to Nimmo Parkway.  
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ATTACHMENT 
 

Excerpt from Virginia Department of Conservation and Recreation, 
A Natural Heritage Inventory of the Back Bay National Wildlife Refuge 
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